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As Winter turns to Spring, and the 
Pension Schemes Bill 2019/21 becomes 
the Pension Schemes Act 2021, it feels 
that this coming year can be one of 
progress for the pensions world after 
coping with the challenges of 2020.

Our main article by Alice Honeywill and 
Alex Knowles-Smith explores Lloyds 
Banking Group Pensions Trustees Limited 
v Lloyds Bank plc (known as “Lloyds 2”), 
the most significant case of last year. This 
settled some of the questions outstanding 
after the first Lloyds GMP equalisation 
case, in 2018, around past transfers of 
benefits which included unequalised 
GMPs. 

What else can we expect this year? Well 
trustees of larger schemes now, and 
smaller schemes in years to come, will 
need to consider the impact of climate-
related risks on their scheme. Amy Davies 
looks at this in our second article.

There is also likely to be progress this year 
in tackling the “small DC pots” issue, 
the nudge towards consolidation of DC 
schemes, and changes to the charges 
regime for DC auto-enrolment schemes.

And of course there’s the Pension 
Schemes Act…..we will keep you updated 
during the year on its implementation, 
key regulations and issues including the 
new Pensions Regulator powers, DB 
funding, the changes around transfers, 
the pensions dashboard and collective 
money purchase schemes.

Despite the successful start to the 
vaccination programme, we have not 
forgotten that extremely tough economic 
conditions continue to affect many 
employers. In her piece, Helen Cracknell 
discusses the need for trustees to pay 
attention to the risk of a distressed 
employer.

To help trustees get to grips with all 
these new challenges, perhaps there 
is a case for a different approach to 
decision-making? Sue Young looks 
at some ideas from the Institute and 
Faculty of Actuaries to improve trustee 
processes; and then we finish with an 
article within which Justin Briggs, one of 
our specialist pensions litigation partners, 
considers the perennially topical subject of 
trustee protection, in this case indemnity 
insurance.

Finally, Michael Hayles brings variety 
to this newsletter with his entertaining 
thoughts on life during the pandemic. 

GMP equalisation: “Lloyds 2”

On 20 November 2020, the High Court handed down its 
judgment in the second substantive Lloyds case on GMP 
equalisation. In this article, we answer FAQs regarding the 
implications for historic transfers-out.

GMP equalisation and historic 
transfers-out – the headlines

• Affected former members who took a 
statutory transfer-out have a right to a 
top-up for GMP equalisation, with no 
time bar.

• Members who took a non-statutory 
transfer or whose benefits were 
transferred as part of a bulk transfer 
without their consent under an actuarial 
certificate will not automatically have 
the same right.

• Quite a few points were not decided by 
the Court, so there remains a significant 
level of uncertainty.

In a significant development for the 
pensions industry, on 20 November 2020 
the High Court handed down its judgment 
in the second substantive Lloyds bank case 
on GMP equalisation (“Lloyds 2”) (the 
third if you include the hearing held to 
clarify “matters consequential on the first 
judgment”). As readers will be aware, the 
landmark ruling in the first Lloyds case on 
26 October 2018 (“Lloyds 1”) established 
that GMP benefits must be equalised to 
account for the unequal treatment of the 

male and female members of pension 
schemes. Lloyds 2 has now established 
that all past statutory transfers-out with 
GMP accrued on or after 17 May 1990 
could give rise to a member claim for a 
top-up payment to be made, though quite 
a few other questions remain unanswered. 
Lloyds 2 is not being appealed.

We have been working through the 
practical implications of both Lloyds 1 
and Lloyds 2 for many pension schemes. 
In this article we set out some of the 
most frequently asked questions and our 
general views in relation to past transfers. 
Although every scheme is likely to have its 
own issues and this article cannot replace 
specific advice, we hope that this may help 
trustees and employers as they consider 
how to proceed.

Do Trustees have to proactively 
contact those members who have 
transferred out?

• Trustees can be proactive, and should as 
part of their administrative duties assess 
and consider how to deal with potential 
claims, but there was no specific ruling 
on how far trustees need to go.
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The Court also considered whether 
equalisation claims could be prevented 
by the operation of forfeiture provisions 
in scheme rules to forfeit the right to 
a top-up. The Court reviewed in detail 
five forfeiture rules of the Lloyds pension 
schemes, and found that these were not 
applicable because of the way they were 
worded. The judge suggested (though 
he did not need to decide) that in any 
event a forfeiture rule that was on its face 
wide enough to cover a former member’s 
claim for a top-up would in any event be 
overridden by their statutory rights.

In considering whether they can forfeit any 
right to a top-up transfer, trustees would 
need to consider their own scheme rules, 
but in our experience these rules tend to 
be similar to those examined by the judge 
and so would not apply on the basis of the 
Court judgment.

The Court only ruled on the limitation 
period for ongoing schemes, where 
trust property is still held. Different 
considerations apply to a scheme that has 
been wound up (see below).

What if we don’t have all the 
data?

• Schemes must deal with what is 
available to them, and can consider 
pragmatic approaches.

The duty to consider transfers back to 
May 1990 poses an obvious problem: it is 
quite possible that trustees will not hold 
complete data on all transfers stretching 
so far back in time. Trustees can only deal 
with information available to them.

Nonetheless, trustees must engage 
with their proactive duty under Lloyds 
2 in exploring data limitations with 
their administrator. If an initial response 
from the administrator is that data is 
not available, this should be tested 
somewhat: does the data truly not exist 
(for example due to loss on a change of 
administrator), or is it just costly to extract 
or patchy beyond a certain date? The 
fact that it might be difficult or costly to 
review data does not necessarily mean 
it would be reasonable for trustees not 
to do so. Trustees must consider all the 
circumstances, including the position of 
individual former members, the cost and 
possibility of further investigations, and 
the potential to adopt more pragmatic 
approaches.

Statutory transfers

Importantly, the judge ruled that there 
is no continuing breach of fiduciary duty 
in relation to past unequalised statutory 
transfers-out. However, assuming the 
trustees hold assets in the scheme against 
which a member could claim a right to a 
top-up payment, they need to be able to 
know how much of the assets should be 
set aside for this purpose, and so should 
proactively consider how to deal with these 
past cases.

The judge was asked not to rule on 
matters of proportionality or cost benefit 
in considering how to deal with those past 
cases. What he ruled was that the trustees 
were able to deal with the problem, and 
he commented that trustees need to 
be proactive in the sense of considering 
the rights and obligations, the remedies 
available to members and the absence of a 
time bar, and then determine what to do.

The judge did appear to show some 
sympathy for a pragmatic approach, 
leaving open the possibility of deciding 
which payment shortfalls should be 
identified, calculated and paid. The court 
acknowledged that “wider considerations” 
beyond the duty to equalise may apply, 
but ultimately did not need to rule on the 
point. The judge commented that the 
administrative costs of making a top-up 
payment would in some cases exceed the 
amount of the payment itself, implicitly 
seeming to acknowledge this as one such 
relevant consideration.

It is clear that trustees are obliged, as a 
minimum, to review available scheme data 
in relation to past statutory transfers-out 
and to seriously consider the feasibility of 
equalisation on any historic shortfalls and 
the implications of not doing so. If trustees 
do conclude that any cases will not be 
revisited, they would need to demonstrate 
that equalisation had been considered in 
good faith and that the conclusion reached 
was a genuine and informed one. This 
assessment should include discussion with 
administrators, actuaries, legal advisers and 
auditors where appropriate.

Although the Court ruling related to 
GMP equalisation, its logic seems to apply 
equally to other errors in historic transfers-
out (including for example equalisation 
relating to previously unequal normal 
pension dates).

Continued from page one

Non-statutory transfers

The duty to be proactive under Lloyds 2 
does not extend to historic non-statutory 
transfers, such as partial transfers or other 
transfers made under the scheme rules 
rather than in exercise of a statutory right, 
for example transfers close to normal 
pension date. An affected member has 
no right to a top-up in these cases, but 
could bring a claim for the transfer to 
be set aside on the grounds that the 
trustees made an “inadequate decision” 
on the transfer amount that amounted 
to a breach of duty. Whether there was a 
breach of duty would involve investigation 
of the relevant circumstances. There is a 
remaining question about whether trustees 
themselves could or should ask the court 
to set aside these past non-statutory 
transfer cases. We consider it unlikely that 
trustees would generally wish to do so.

How far back do we go?

• In an ongoing scheme with assets, there 
is no statutory limitation period.

• Scheme forfeiture rules are not 
expected to apply to a statutory 
transfer.

The landmark Barber judgment made by 
the European Court of Justice on 17 May 
1990 established a duty for occupational 
schemes to equalise benefits between 
the sexes from that date onwards. The 
Lloyds cases have made clear that this 
duty also applies to the unequal effects 
of GMP benefits, requiring trustees to 
consider revisiting all unequalised statutory 
transfers-out going back to that date. 
As GMPs ceased to accrue in April 1997, 
members joining the scheme after that 
time only need to be included if they 
transferred in a GMP from a previous 
scheme.

The Court considered whether statutory 
limitation periods could apply to rights 
to top-up payments in respect of historic 
transfers, ultimately deciding that any 
claim would be characterised in law as for 
the recovery of trust property, to which 
no statutory time bar could apply. (In our 
view, there may however be a plausible 
argument that the six-year limitation 
should in fact apply in some circumstances 
and, although Lloyds 2 has not been 
appealed, we believe the issue of limitation 
could be reconsidered in a future case.)
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Even if data is limited, trustees might 
consider whether it can still be helpful. 
For example, if the transfer amount is 
known but not how it was constructed, 
assumptions could be made about the 
GMP by comparison with remaining 
members. Trustees might also consider 
a broad-brush approach, offering 
settlements to former members in place 
of a calculated top-up, structured as a 
compromise of a claim.

There may also be ways to investigate 
at a thematic level to scope the exercise 
sensibly. While the scale of data is a key 
question, sensible assumptions may assist 
in restricting review to the necessary data. 
For example, if only a small proportion 
of transferred members are men (in a 
scheme where women are unlikely to be 
entitled to GMP transfer top-ups), trustees 
may quickly drill down to a much smaller 
review.

With a shorter outlook, schemes in the 
process of winding up may be particularly 
motivated to close off risk. 

If data really is unavailable, trustees cannot 
be expected to do the impossible. In these 
circumstances, there is not much that 
trustees can do beyond trying to trace 
former members and contacting them 
for information or just waiting to see if a 
member brings a claim (see below).

What if we do have the pension 
data but don’t know where these 
former members are?

The extent of what is expected of trustees 
is ultimately a question of reasonableness 
and proper administration, given the 
apparent absence of an ongoing fiduciary 
obligation to former members. The duty 
to pay a top-up if claimed remains – but 
trustees considering a proactive approach 
must evaluate the “wider considerations” 
that apply, with prohibitively high costs 
acknowledged by the judge as a potentially 
relevant consideration. A scheme on the 
brink of insolvency is in a different position 
to one expected to run for many years 
and with a strong employer covenant. A 
full review might be disproportionate for 
underfunded schemes, and trustees should 
consider whether the money should be put 
to better use, for example in improving the 
security of the members’ benefits.

It is well arguable that even trustees 
of well-funded schemes may properly 
choose to focus on current rather than 
former members, bearing in mind that 
equalisation of past transfers following 

Lloyds 2 is an administrative obligation 
rather than a fiduciary duty to former 
members. Some trustees may choose to 
investigate scheme data, estimate potential 
payments and set aside an amount in their 
technical provisions, subsequently waiting 
to see what claims come in. While such 
trustees may be deemed to have thereby 
taken proactive action, this approach 
would avoid correcting every transfer-out. 
This would only put off a decision that 
would need to be taken on winding up 
anyway, but schemes with a long-term 
view can wait for circumstances to develop 
before reassessing at that time.

The Pension Administration and Standards 
Association (PASA) working group 
has published some guidance about 
implementing Lloyds 2. Whilst not binding, 
this guidance may help to establish 
industry standards for what is reasonable 
on this and other aspects.

Do we have to revisit bulk 
transfers out?

• Bulk transfers out without consent on a 
‘mirror image’ basis do give a discharge 
to the transferring trustees.

The Court only considered “mirror-image” 
bulk transfers out (in which members’ 
rights under the transferring scheme are 
replicated under the receiving scheme), 
and only the question of whether 
transferring trustees are discharged. The 
judge found that, where the requirements 
of the preservation regulations had been 
complied with and the bulk transfer 
was in accordance with the rules of the 
transferring scheme, then the transferring 
members are entitled to benefits under 

the receiving scheme and are no longer 
entitled to benefits under the transferring 
scheme.

Receiving schemes fixed with a duty 
to equalise benefits for members who 
transferred in as part of a bulk transfer 
may be able to bring a top-up claim 
directly against the transferring scheme. 
This would require trustees to check the 
deed of transfer and any warranties and 
indemnities given under the transfer 
agreement, as well as any related 
acquisition documentation at the corporate 
level. In many cases the point will not have 
been addressed, or relevant provisions will 
have expired. Lloyds 2 ought not to affect 
trustees’ approach in this regard.

The position in relation to bulk transfers 
where mirror-image benefits aren’t 
credited in the receiving scheme was 
not considered in Lloyds 2. Where bulk 
transfers were made without consent 
in accordance with preservation law 
requirements and within the terms of 
the Rules, the Court’s reasoning appears 
potentially to apply in the same way. 
Where such transfers are made with 
consent under a scheme transfer rule 
(rather than under the statutory regime), 
they would appear to be the same as other 
non-statutory transfers. The judge found 
that transferring trustees are discharged 
in relation to such transfers so long as the 
decision as to the amount of the transfer 
payment remains a valid and effective 
decision (i.e. it hasn’t been overturned by a 
court). Consequently they may not require 
revisiting unless the exercise of that power 
is challenged as having been in breach of 
duty.
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What are the options if we are 
about to wind up?

• Schemes that are winding up will need 
to consider the issue of topping-up 
historic transfers-out now.

The starting point is that trustees of a 
scheme about to wind up are in exactly 
the same position following Lloyds 2 
as trustees of ongoing schemes. Their 
obligations aren’t diluted by existing 
wind-up processes – in fact, the ‘burning 
platform’ of wind-up means that trustees 
of winding up schemes will generally need 
to be the first to take action as trustees 
and sponsoring employers will not want to 
be left with ‘loose ends’.

In assessing their course of action, trustees 
should consider the risks involved. For 
example, trustees with 25 years of good 
scheme data may decide there is only a 
small risk of an unknown member claiming 
their top-up on a 30-year-old transfer. 
Conversely, trustees of a large scheme with 
thousands of potential unknown claimants 
may decide to set aside a proportion of the 
assets on wind-up to cover the higher risk 
of claims.

Trustees who could receive claims from 
former members will want to make sure 
that they are protected from personal 
liability after the scheme is wound up 
and the assets distributed. In addition 
to considering the scope of any scheme 
rule granting exoneration from personal 
liability, trustees may consider negotiating 
a personal indemnity from the scheme 
employer if the employer remains in 
existence and is willing and able to give 
one. Such indemnities rely of course on the 
employer’s ability to meet any demands 
in future. In principle, trustees could apply 
to the court for directions or relief from 
personal liability under section 61 of the 
Trustee Act 1925, but in most cases this 
is unlikely to be an attractive option to 
trustees in practice.

Further protection is often obtained 
by trustees on a winding-up through 
purchasing run-off insurance or including 
additional risk when agreeing a buy-
out policy. The insurance industry is still 
digesting the implications of Lloyds 2, 
and trustees should not bank on insurers 
offering run-off insurance for GMP 
equalisation issues. Affected trustees 
should consider discussing this with a 
broker in the first instance.

It would be sensible in most cases to 
publish notices under section 27 of the 

Trustee Act 1925. This is a statutory 
procedure of advertising to require any 
claims to be brought within the defined 
period or else fail. Whilst this procedure 
is principally designed for use by private 
trusts, it was nonetheless held in a previous 
case to be applicable to pension schemes 
in principle, though the scope may be 
quite limited. Even if the desired legal 
effect is not achieved, this is a practical 
step too which may flush out beneficiaries 
with a potential claim.

Finally, missing beneficiary insurance 
policies may provide another form of 
protection. We are aware of policies 
that have paid out significant amounts 
pre-Lloyds in circumstances such as the 
administrators losing member records 
(somewhat to our surprise, given that 
trustees in these circumstances must have 
had knowledge at some point of the 
forgotten beneficiaries). Trustees should 
review coverage under their existing or any 
proposed policies.

In all cases, any decisions taken by trustees 
approaching winding-up should be carefully 
recorded in case they later become relevant.

Do we have to revisit wound up 
schemes?

• In short, no. Former trustees may wish 
to consider what protections they have 
in place should a claim be brought.

The starting point for wound-up schemes 
is that, as the scheme assets have been 
distributed, there are no funds left to pay 
past members with a claim. The trusts of 
the scheme have ceased so the judge’s 
reasoning on proactive duties to investigate 
would not apply.

Could an affected former member bring 
a successful claim against the former 
trustees? Many trustees contemplating 
the possibility of such claims will be able 
to take comfort in the protections under 
the scheme rules or put in place in the 
context of winding-up. These protections 
may include the scheme exoneration 
clause, run-off insurance policies, employer 
indemnities, and statutory discharges.

Scheme exoneration clauses generally 
exonerate trustees for conduct falling 
short of wilful default, which essentially 
requires a deliberate or reckless breach of 
trust. Where trustees acted on professional 
advice and took reasonable approaches in 
the circumstances (e.g. before the Lloyds 
judgments were known), it may be difficult 
for a member to establish a wilful default 
committed by the trustees. This should also 
be the case where trustees have made non-
statutory transfers that might constitute a 
breach of duty under the principles outlined 
in Lloyds 2. In these circumstances, with 
trustees exonerated and scheme assets 
distributed, affected members would simply 
have no person or assets against which 
to bring a claim. An early review of their 
exoneration clause may be worthwhile for 
trustees who have wound up their scheme 
but have concerns regarding transfers 
previously made by them.

Run-off insurance policies provide further 
protection to trustees, and usually cover 
trustees’ legal costs all the way up to a 
claim being struck out. However, since 
Lloyds 1 we have seen certain insurers 
exclude liability for GMP equalisation 
issues. Trustees of schemes that wound 
up from 2018 in particular (i.e. from the 
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build-up to Lloyds 1 and thereafter) should 
be wary of potential exclusions. In all cases, 
policies should be carefully checked to 
ascertain the level of cover that applies.

In the particular circumstances of a scheme 
which entered the Pension Protection Fund 
(and is treated as wound-up accordingly), 
the statutory discharge usually operates 
to absolve the former trustees of liability 
to past members – which would include 
liability for GMP top-up amounts.

Finally, schemes which wound up more 
than six years ago may be fully protected 
by the Limitation Act 1980. The judge 
ruled in Lloyds 2 that the normal six-year 
limitation period for a breach of trust 
applies as a starting point. He then went 
on to rule that in ongoing schemes like the 
Lloyds schemes, in fact no limitation period 
applies because the assets of the schemes 
remain in the hands of the trustees. The 
key difference between a wound up 
scheme is that trust property is no longer 
in the hands of the former trustees of a 
wound up scheme. The judge did not need 
to consider whether a different provision 
of the Limitation Act applied which gives 
claimants more time if there is fraud, 
deliberate concealment, or mistake. This 
may need to be considered for a wound 
up scheme.

How does the timing fit with 
equalisation for current members 
following Lloyds 1?

• Schemes should decide the best 
approach in their circumstances, but we 
anticipate many schemes dealing with 
Lloyds 1 before looking to make any 
top-ups under Lloyds 2.

Trustees face competing demands on 
their time and administrator resource 
and may ask where Lloyds 2 equalisation 
should rank among them. In particular, 
many trustees are still in a holding pattern 
following Lloyds 1. Trustees may be 
considering whether to wait until they 
have finalised Lloyds 1 equalisation for 
current members, or to consider Lloyds 2 
equalisation in conjunction.

We think it may be reasonable for most 
schemes to delay Lloyds 2 equalisation 
until industry guidance and practice 
become clearer, and we anticipate many 
trustees leaving this as an end stage to 
Lloyds 1 equalisation.

However, scheme circumstances are 
always paramount. To fulfil their proactive 
duty following Lloyds 2, trustees need to 
decide whether they should consider some 
categories from their scheme’s 30-year 
post-Barber history. For example, for recent 

transfers out with un-aged data, trustees 
may be able pay into the recipient scheme 
quickly rather than allow data to become 
inaccurate with the passage of time. There 
may also be members who transferred out 
after Lloyds 1 and are already promised 
a top-up who should be dealt with more 
quickly. From a different perspective, if 
trustees have agreements with indemnities 
or otherwise have protections that may 
expire (for example in relation to bulk 
transfers out), they should review these 
urgently.

Final comment

To complicate matters more, the 
Department for Work and Pensions 
(“DWP”) has indicated since its April 2019 
guidance that it is no longer considering 
amending the GMP equalisation 
conversion legislation for clarification, and 
HMRC has acknowledged that the tax 
issues on GMP conversion are complex, 
with no indication of further help being 
offered. No doubt therefore that GMP 
equalisation will be one of the major 
challenges for schemes holding GMPs this 
coming year. Please let your usual contact 
at Burges Salmon or Alice Honeywill know 
if you would like our help. 

Taking action on climate risk: new 
obligations for some trustees 
What was the background to the 
consultation?

Mandatory climate risk reporting across 
all areas of the economy is a priority for 
HM Treasury following publication in 
June 2017 of the framework for such 
reporting by the Task Force on Climate-
related Financial Disclosures (“TCFD”). 
Against this backdrop, the Department for 
Work and Pensions (“DWP”) launched its 
consultation “Taking Action on Climate 
Risk” on 26 August 2020 on its proposals 
for climate risk reporting for occupational 
pension schemes.

On 27 January 2021 the DWP published 
its response to this consultation along with 
draft regulations and statutory guidance, 
on which it is also now consulting (see 
“Taking action on climate risk: improving 
governance and reporting by occupational 

pension schemes”). This new consultation 
closes on 10 March 2021, and the DWP 
invites responses from pension scheme 
trustees and managers along with industry 
professionals and other stakeholders.

Supplementary non-statutory guidance 
was also published on the same day by 
the Pensions Climate Risk Industry Group 
(“PCRIG”).

What was the outcome? Have 
there been any changes to the 
original policy proposals?

The core proposal – that the largest 
pension schemes will be required to carry 
out a scenario analysis of the impact of 
climate change on their scheme at least 
every three years – has not changed, and 
is now reflected in the draft regulations. 
These schemes will also be required to 
report every year (within 7 months of their 

year-end) on their performance against 
self-set targets relating to three different 
metrics. Schemes with over £5 billion in 
assets, and master trusts, will be required 
to comply from 1 October 2021, and 
those with over £1 billion in assets will be 
required to comply from 1 October 2022.

However, in response to comments from 
consultees, there have been a number of 
changes to the detail of the original policy 
proposals. While some of the changes seek 
to ease the burden on trustees, others 
highlight the DWP’s sense of urgency 
around climate risk.

For instance, the DWP now plans to 
carry out an interim review in the second 
half of 2023, sooner than the originally 
proposed date of 2024. Subject to the 
outcome of this review, it will carry out 
a consultation on whether to extend the 
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requirements to smaller schemes from late 
2024 or early 2025. Therefore, although 
the draft regulations appear to exclude 
smaller pension schemes from their scope, 
it is clear that there is enthusiasm from 
both industry and government for these 
schemes to also engage with the TCFD 
recommendations.

Responses to the August 2020 
consultation also expressed concern that 
not all trustees would be adequately 
equipped to properly exercise their 
functions under the draft regulations. 
Therefore, the DWP has included, in the 
accompanying draft statutory instrument, 
a requirement for trustee knowledge 
and understanding of principles relating 
to identification, assessment and 
management of climate change risks and 
opportunities.

However, trustees are only obliged to 
carry out scenario analysis and data 
analysis against relevant metrics “as far 
as they are able”. Following concerns 
about the meaning of this phrase from 
consultees last year, a definition has now 
been provided in the draft regulations, 
as well as further detail in the statutory 
guidance. This affirms that trustees will 
be expected to act proportionately and 
reasonably in relation to time and cost, 
providing a greater degree of clarity on 
their obligations.

Similarly, the requirement for metric 
assessment will be on an annual basis 
rather than quarterly. The requirement for 
scenario analysis will be every three years 
rather than annually, albeit with a “comply 
or explain” duty to consider every year 
whether the circumstances are such that 
trustees should refresh their analysis.

What are the key aspects of 
the further consultation on 
draft legislation and statutory 
guidance?

The DWP is clear that it does not intend to 
require trustees to assess the temperature 
rise implicit in their portfolios in line with 
the Paris Agreement. Though it addresses 
the potential for a future consultation 
on Paris Agreement alignment, the 
present consultation specifically focuses 
on financial risks for pension schemes. 
Broadly, the obligations in the draft 
legislation cover governance, strategy, 
scenario analysis, risk management, 
metrics, targets, and trustee knowledge 
and understanding, and the DWP asks for 
comments on each of these. 

Of particular interest to DB schemes will be 
the expectation in the statutory guidance 
for trustees also to consider the potential 
medium- and long-term impacts of climate 
change on the sponsoring employer’s 
business.

Trustees should also be aware of the 
corresponding Pensions Regulator duty to 
issue a mandatory penalty where no TCFD 
report is published, as well as the power to 
administer discretionary penalties for TCFD 
reports deemed inadequate in meeting the 
requirements of the regulations.

Are there any key points in the 
finalised non-statutory guidance 
on aligning pension schemes with 
the TCFD recommendations?

The PCRIG non-statutory guidance 
provides further practical recommendations 
on trustee governance, strategy and risk 
management, as well as scenario analysis 
and metrics.

It is clear that trustees will be expected 
to hold participants throughout the 
investment chain accountable. According 
to the guidance, asset managers’ climate 
competence should be factored into 
manager selection, and trustees should 
ensure that investment consultants have a 
robust track record in addressing climate 
risk.

What are the next steps? What 
actions should pension schemes 
and their advisers be taking at 
this stage?

Clearly, schemes over the £1 billion and £5 
billion thresholds, and master trusts, should 

begin to create a project plan to prepare 
for the phasing in of the regulations. 
Although 1 October may sound reasonably 
distant, the draft regulations would mean 
that the new reporting obligations could 
apply from the end of their current scheme 
year for schemes in the first wave (and for 
other schemes from the end of the scheme 
year which includes 1 October from which 
compliance is required).

At face value, it might appear that the 
proposals would have limited impact on 
smaller schemes, particularly those with 
under £1bn in assets. However, these 
requirements may begin to apply to smaller 
schemes as early as 2024. Therefore, 
trustees of all scheme sizes should 
consider securing training on climate risk 
in order to develop their knowledge and 
understanding in this area.

Trustees should also review their 
investment consultancy arrangements, and 
consider whether the services provided 
(particularly as regards provision of data 
on investee company emissions) will 
enable them to carry out their reporting 
obligations accurately. Of use here may be 
the Investment Consultants Sustainability 
Group guide to help trustees assess their 
consultants’ climate competence, and it 
is safe to assume that investment advisers 
themselves will work hard to ensure that 
they have the capability to advise trustees 
appropriately. 
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Protecting schemes from sponsoring 
employer distress

Continued from page six

On 12 November last year, the Pensions 
Regulator (“TPR”) published guidance for 
trustees of DB schemes on protecting their 
schemes from sponsoring employer distress, 
which still holds good of course in the 
continuing economic climate.

The consequences of a sponsoring employer 
in distress are very much a hot topic in the 
industry at the moment, with the financial 
dire straits of Debenhams, the Arcadia 
Group, Edinburgh Woollen Mill and others 
being well-documented (not to mention the 
ongoing impact of the COVID-19 pandemic 
and Brexit).

What are trustees expected to have 
in place?

Trustees should have a documented 
integrated risk management (“IRM”) 
approach to their scheme in place, which 
includes workable contingency plans and 
suitable triggers.

Trustees should make sure to regularly 
review scheme governance protocols, 
for example through maintaining clear 
documentation and record-keeping, 
ensuring there is sufficient colleactive 
knowledge on their trustee board and 

having a legally enforceable information 
sharing agreement between the trustee 
board and the sponsoring employer.

TPR’s guidance highlights that it is also 
important for trustees to consider taking 
professional advice when making decisions 
that are material for the scheme or the 
sponsoring employer.

Some of the key warning signs of financial 
distress:

• Declining revenues, margins and low 
profitability;

• Rapid fall in share price;

• High profile legal cases;

• Disposal of profitable business units;

• High interest payments; and

• Loss of custom.

How should trustees respond?

The sooner trustees act with regard 
to potential problems, the greater the 
prospects of protecting the scheme’s 
position. It is often pertinent for trustees 
to increase the frequency and intensity of 
covenant monitoring where a sponsoring 

employer appears to be in financial distress. 

Trustees should also bear the notifiable 
events regime in mind, as they may be 
required to notify TPR of possible insolvency 
or underfunding. This would allow TPR the 
opportunity to assist or intervene before a 
scheme falls into a PPF assessment period. 

Trustees should also make sure to 
consider the PPF’s guide from April 2019 
on contingency planning for employer 
insolvency so as to manage risks and be 
better prepared for possible PPF assessment. 
This is particularly important as soon as 
trustees have reasonable grounds to believe 
the employer is struggling.

Mike Birch (TPR Director of Supervision) 
has stated that “Trustees are the first line 
of defence for savers. The faster they act, 
the more options and greater time they’ll 
have to protect members’ retirements. 
Trustees should know the signs of distress, 
and preparations can be made before these 
signs appear.” Ultimately, trustees of DB 
schemes should make sure to read the full 
TPR guidance as TPR expects trustees to 
proactively adopt risk-based principles in 
order to identify risks earlier and take action 
to minimise potential scheme losses.

Pension trustee decision-making
On 21 January 2021 the Institute and 
Faculty of Actuaries (“IFoA”) published a 
report entitled ‘Pension Trustee Decision 
Making’. The report examines the 
pressures and difficulties faced by trustees 
in their decision making process, and the 
findings will likely be of interest to trustees, 
their advisors and fund managers. 

For trustees, some of the key 
recommendations include:

• allocating a “devil’s advocate” role to 
at least one member of the group to 
thoroughly challenge the reasoning 
behind decisions;

• allowing the board to give anonymised 
individual responses to questions before 
sharing these with the group (known as 
the “Delphi” technique);

• adopting a formal voting system with 
secret ballots;

• establishing a procedure for anonymous 
feedback to the Chair from both 
trustees and advisors; and 

• carrying out training to address biases in 
decision making.

These findings stem from the research 
carried out by the IFoA. This found that 
some trustees reported a routine lack of 
any disagreement in meetings, which 
the report suggests could discourage 
worthwhile but controversial opinions 
from being raised. The research also 
shows that this “culture of consensus” 
can be intensified when the board is 
demographically homogeneous. In 
particular, anonymous feedback to the 
Chair may help to counter situations where 
the opinion of the Chair has a significant 
influence on trustee behaviour. The paper 
also provides suggestions for advisors and 
fund managers, which include:

• presenting information to trustees in a 
user friendly manner; and

• ensuring trustees have access to 
information prior to any professional 
advice so they are not unduly influenced 
by such advice.

The report acknowledges that trustees 
often bear a significant “cognitive load” 
when preparing for meetings, which can 
cloud their capacity to consider alternative 
points of view. Additionally, it is suggested 
that trustees can be unduly reliant on 
advice, which is likely due to a heightened 
awareness of potential personal liability. 
The effect of this is that trustees can fail to 
consider the full range of relevant options, 
and the recommendations highlight what 
advisors and managers can do to offset 
this risk.

Trustees may recognise some of the 
anecdotes from the report in their own 
experiences and can perhaps take some 
comfort in knowing that many decision-
making difficulties are faced by others 
across the industry. The recommendations 
presented may help to mitigate these 
common flaws in decision making 
processes.
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Continued from page seven

Indemnity Insurance – the lesser known 
benefits of these policies
Most trustees see the benefit of having 
trustee indemnity insurance and, often via 
the sponsoring employer, obtain such a 
policy. The main purpose of such policies 
is of course to indemnify trustees in 
respect of the costs of defending claims 
made against them by beneficiaries. Such 
policies cover the costs of dealing with a 
complaint to the Pensions Ombudsman 
by a member, or a members’ spouse, 
dependents or relatives or, if the matter 
reaches the courts, perhaps as an appeal 
from an Ombudsman decision, defending 
such a claim. But, many of these policies 
do more than just provide cover for claims 
against trustees and in our experience the 
wider benefits of such policies are often 
overlooked. In this short article we explain 
common extensions to such policies and 
how they can be used by trustees to their 
advantage.

Mitigation Expenses

Many policies provide cover for expenses 
incurred in relation to “mitigation” 
expenses. Although wording will differ 
from policy to policy, these extensions 
are intended to provide trustees with 
a material level of cover (often up to 
£250,000) to take legal advice on what 
steps can be taken where it is considered 
that a “wrongful act” has occurred 
which might, if not addressed, lead to 
claims being made against the trustees. A 
“wrongful act” is, as one might expect, 
a breach by the trustees in relation to 
the proper administration of the scheme. 

This is broad enough to encapsulate 
the ‘micro’ type issues of administration 
errors in relation to one or a small handful 
of members, to ‘macro’ errors which 
can affect the operation of an entire 
scheme, such as failed amendments or 
documentation errors. 

It is perhaps in this latter area – i.e. scheme 
wide problems, where this cover can be 
most useful. Regrettably, failed scheme 
amendments and documentation errors 
are all too common in pension schemes 
and where this is the case trustees can find 
themselves inadvertently administering a 
scheme in breach of trust through no fault 
of their own. In the case of documentation 
errors, solutions can range from seeking 
specialist legal advice, to applying to the 
court for directions on how to administer a 
scheme or even re-writing rules altogether. 
In the case of failed amendments, 
unless there are other means by which 
the amendment can be argued to take 
effect, the previous benefits which it had 
thought had been amended will need to 
be provided to a greater or lesser extent 
depending on when the error is spotted 
and corrected. 

Mitigation extensions of indemnity policies 
can provide extremely useful cover for the 
costs incurred by trustees in investigating 
these often complex issues. As the name 
suggests, the intention of such extensions 
is to enable trustees to explore properly the 
legal issues associated with the wrongful 
act and to find a solution or, where that is 

not possible, to mitigate the consequences 
of that act. The benefit to trustees and 
insurers of such extensions in indemnity 
policies are obvious – by providing a 
means by which trustees can take proper 
legal advice on a problem, the financial 
consequences flowing from the problem 
can hopefully be minimised

Court Application Costs     

Where an application to court is necessary, 
again, it is worth checking the terms of 
your indemnity policy as many provide 
cover for the trustees costs of such 
applications (again, often up to £250,000). 
Such extensions are obviously aimed at the 
trustee’s legal costs of representation in the 
court application but we have experience 
of them enabling actuarial costs to be 
recovered where they were incurred as 
a necessary part of the court application 
in question. For example, if the scheme 
actuary is asked to provide actuarial 
costings of the liability arising from a 
failed amendment or costings of different 
interpretations of poor drafting, it may 
be possible to recover this cost under this 
extension of indemnity policies. 

Other extensions

Other useful extensions which can be 
included in indemnity policies are cover for 
investigations and third party pursuit and 
we will explore both of these in our next 
article on indemnity insurance.
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Pensions Partner Michael Hayles’ 
reflections on life during a pandemic….

What is the biggest difference to 
your job you have experienced 
while working from home?

Two things really: (1) not physically seeing 
the team everyday although our virtual 
team meetings twice a week and video 
calls with the team has worked surprisingly 
well and feel quite normal (although it 
will be great to see everyone when we’re 
allowed, hopefully later in the Spring) (2) 
not travelling for meetings – I’ve always 
enjoyed client/professional meetings in 
person, but there is some efficiency in 
virtual meetings and arranging meetings 
at short notice has become easier. 
Negotiation meetings are more difficult, 
sometimes you just need to be in the room 
with all parties.

Are there any projects you are 
particularly proud of working on 
during the pandemic?

Working for trustees of a large scheme in 
delivering their first buy-in contract. The 
project was the first step along the way of 
de-risking the scheme and providing more 
security for scheme members. It was great 
to deliver a project working with a large 
team at Burges Salmon but also working 
with the Trustee sub-committee, other 
advisers and insurers to deliver a good deal 
for everyone.

You are well known for being one 
of the biggest music lovers in the 
team. What are you listening to at 
the moment? 

I always seem to be listening to something 
new and old. For the new, “Untitled” 
by Sault is excellent, great music with a 
powerful message. As a proud Coventry 
kid, I’ve also been listening to Pa Salieu’s 
“Send Them to Coventry” although 
that’s not typically my thing. For the old, 
I struggle to get through a week without 
listening to Radiohead (I’m back on “The 
Bends”).

What do you think are the biggest 
challenges and opportunities for 
the Pensions industry in 2021?

As usual there is a lot going on in the 
industry, so the main challenge may be 
to get priorities right. Schemes will be 
tackling GMP equalisation and other 
business as usual projects – however both 
trustees and employers will be working 
through covenant as the impact of COVID 
on the economy comes through. There 
will continue to be good opportunities 
to de-risk schemes, but also for schemes 
to invest sustainably and consider ESG 
(although the law is finely balanced on the 
way in which schemes can do so). Schemes 
do also need to remain vigilant over scams. 

If you had chosen a career outside 
of pension law, what do you think 
it would have been? 

Well I did consider the media and I was 
lucky to have experiences at the BBC and 
a TV sound editing company in Fitzrovia. 
However, my only TV appearance to date 
has been via wafting a tea-towel at a 
microphone to create a flag sound effect 
for a TV documentary. I didn’t make 
the credits, but maybe if I had my time 
again……


